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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     125 of 2012 

(Under Section 366 of the IPC, 
arising out of G.R. Case No.  586 
of 2011) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Md. Hasen Ali 
Son of late Najimuddin, 
Resident of Bihiagaon 
Police Station – Tezpur, 
Dist:- Sonitpur, Assam.  
 

Date of framing Charge :- 25-06-2012 
 

Date of Recording Evidence :- 06-08-2012 
 
   

Date of examination of accused u/s 
313 Cr.P.C 

:- 28-02-2017.  
  
 

Date of Argument :- 28-02-2017. 
  
  
  
 

Date of Judgment :- 28-02-2017  
  
 

Counsel for the Prosecution :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- F. Haque , Advocate.  
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JUDGMENT 

1.  In this case accused Md. Hasen Ali is put for trial for allegation of 

charge u/s 366 of the IPC.  

2.  The prosecution case according to the FIR in brief is that on or 

about  7 p.m. of 18-03-2011 at the instigation and order of accused 

Hasen Ali along with others forcefully kidnapped Tahura Khatoon. While 

the victim during her kidnapping raised alarm, the complainant restrained 

the accused persons. Even after that accused Hasen Ali forcefully took the 

victim. As the complainant was searching the victim, so it becomes delay 

in lodging the complaint. The complainant has filed this complaint case 

initially before the learned CJM, Sonitpur, Tezpur, thereafter, the learned 

CJM, Sonitpur, Tezpur sent the said complaint to O/C Tezpur PS.  

3.  On receipt the complaint, the O/C Tezpur PS,  registered Tezpur 

P.S. Case No. 289/11 u/s 366/506/34  of IPC by giving GD Entry No. 1339 

dated 25-03-2011. After completion of usual investigation, the O/C 

Tezpur Police Station sent up the case for trial against the accused Md. 

Hasen Ali u/s 366 of the IPC. 

4. On being appeared the accused person before this Court, after 

commitment of the record, after hearing both parties, my learned 

predecessor in court, framed charge u/s 366 of the IPC against the 

accused Md. Hasen Ali. Particulars of the charge were read over, 

explained to the accused to which he pleaded not guilty and claimed to 

be tried.  

5.   To substantiate the case prosecution examined only one witness. 

Inspite of several attempts, prosecution has failed to procure the 

attendance of the victim and the complainant. The E.O. i.e. ASI of Police 

who was entrusted to execute the bailable W/A to victim Tahura Khatoon 

was examined where he stated that inspite of several attempts he could 
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not execute the bailable W/A against victim and complainant as they were 

found absent in the place of address of the bailable W/A. This is a very 

old pending case pending since 2012. It also appears that the accused 

duly appeared before this court. The prosecution has failed to procure the 

attendance of the complainant and the victim for a long time.  

 

6. Speedy trial is the right of the accused person. Considering all 

these, I think that it would be futile to issue summons or bailable W/A to 

the address of the complainant and the victim in the same set of address 

as mentioned in the chargesheet. Considering all these aspects, 

prosecution evidence is closed. Statement of the accused is recorded u/s 

313 Cr.P.C. All the allegations made against the accused and the evidence 

appears against the accused are put before him for his explanation where 

he denied the allegation and declined to adduce defence evidence.     

7.  I have also heard the argument put forward by the learned 

counsels of both sides.   

8.  The points for decision in this case is that - 

(1) “Whether on or about 7 p.m., of  18-03-2011, at 

Dulia gaon under Tezpur Police station,  the 

accused induced/kidnapped “X”, with intent that 

said  “X”  may be compelled  or knowing that it is 

likely that she will be forced or seduced to illicit 

intercourse or compelled to marry with the accused  

or any person and thereby committed an offence 

punishable under section 366   of the IPC?   

Reasons, Decisions and reason for decision. 

9. To arrive at the judicial decision, let me appreciate the evidence 

on record. 

10. PW 1 Md. Siraj Ali stated before the court that he knows the 

accused since before the incident. But he saw him when the police came 



Page 4 of 7 

 

 

Sessions Case No. 125 of 2012. Page 4 

 

along with the accused to the house of Saleh Ahmed, in connection with 

the investigation into the kidnapping of a girl of Koroyani chapori. The 

police, however, did not find the son of Saleh Ahmed and the kidnapped 

girl. The police requested him to send the girl to the police station, 

whenever found. On the following day, the victim was found and on being 

informed, she accompanied by her father-in-law Saleh Ahmed appeared 

before Jamuguri Police station. But he stated that he do not know about 

the incident.  

 In cross-examination,  he admitted that he do not know whether 

there was any relation between the accused and the victim. The victim 

was already married and she stayed in the house of Saleh Ahmed, for 

about three months. He do not know whether the parents of the victim 

had visiting terms with the family of Saleh Ahmed. The husband of the 

victim girl was working somewhere in Arunachal Pradesh.    

11.  These much is the evidence of the prosecution case.  

12. As stated that inspite of several attempts by issuing summons in 

various times and even by issuing bailable W/A, it becomes very difficult 

to procure the attendance of the victim and the complainant and other 

witnesses. Even examination of EO who entrusted to execute the bailable 

W/A to the victim and the complainant stated that they could not trace 

out by the name of the victim and the complainant in the place of address 

of the bailable W/A. Considering all these, prosecution evidence was 

closed.  

13. Now, the question comes – whether only on the evidence of the 

PW 1 could convict the accused in this case? 

  Before entering into the matter, I would like to see what is the 

requirement and required evidence to prove the charge u/s 366 of the 

IPC.   
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14.      To prove the charge under section 366 of the IPC, the 

prosecution must prove : 

  “(i)  kidnapping by the accused or abduction by him ; 
  

   (ii)  that the person so kidnapped or abducted is a 
woman;   

 
 (iii) that the accused then intended, or knew that it was 
likely,   
 

(a) That such woman might or would be compelled 
to marry a person against her will, or  

(b) That she might or would be forced or seduced to 
illicit intercourse.” 

 

15. Law is well settled that by merely finding that the accused 

abducted the woman, the charge under section 366 of the IPC could not 

be held to have been proved. It is further necessary to dind out that they 

abducted the woman for any of the purposes mentioned in section 366 

and in the absence of such a finding, the charge must fail. 

 The most important witness in an abduction case is generally the 

abducted woman herself and where she is not forthcoming, and the other 

witnesses are not of a very reliable type, the prosecution evidence must 

be carefully scrutinised and weighed. The evidence of the woman would 

be taken with caution. 

 In the instant case as stated above, inspite of several attempts 

made by prosecution to procure the attendance of the complainant and 

the victim even by issuing summons in several times and even bailable 

W/A, prosecution has failed to procure the attendance neither the victim 

nor the complainant, therefore, the main essence of ingredients of the 

alleged charge cannot be held to be proved.        

16. In view of the aforesaid reasons, the prosecution has failed to 

prove the case against the accused Md. Hasen Ali beyond any reasonable 
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doubt. As such, he is acquitted from the charge u/s 366 of the IPC on 

benefit of doubt and set him at liberty forthwith.   

17.  The liability of the bailor is hereby discharged.  

  Send back the GR Case record being No. 586/11 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 28th day 

of February, 2017.  

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
  
Dictation taken and transcribed by me:   
 
Smt. R. Hazarika, Steno   
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Md. Siraj Ali. 
 

     
 

 

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 


